UPDATE FOR MSPS, MPS AND MEPS

I undertook to update you as and when there was some more news about Lloyds TSB Foundation for Scotland. 

Firstly, I would like to thank you for taking such an interest in the Foundation’s position, and for listening and responding to the very real concerns of the Scottish voluntary sector about what the loss of our funding would mean. There has been overwhelming support for our decision to stand up for our rights and not a day has gone by when a charity, politician or member of the public hasn’t thrown their weight behind us. 
We are receiving many letters of support, giving examples of where the funds and advice we have provided have made a real difference to a community and these leave us feeling very humbled. To single out individuals or organisations would be invidious, but every comment, letter or deed has helped us to stay focused on our goal of serving Scotland’s charities in our current form for the foreseeable future.  

Meeting: I am delighted to say that Lloyds Banking Group has now agreed to a date for a meeting – 6 November in London – and we are in the process of preparing for that. It has been a long time coming and, given that we are only a matter of a few weeks away about taking hard decisions about what to do next if we fail to secure funding, there is a great deal of urgency to finding an acceptable way forward. 
We will clearly go to the meeting with an open mind, but we also remain resolute that agreeing to something that would damage the covenant or our independence would not be in the best interests of the Foundation or Scotland’s charities.
Rights Issue: This week, Lloyds Banking Group has launched its second Rights Issue this year. As a shareholder in the Group, owning 15.3m shares, the Foundation was excluded from the first offer. Our legal advice was that we should have been included and should now be due payment of around £2m. 

However, despite repeated attempts to ascertain why they did not make the offer to us, the Group has failed to respond definitively. So we now face the prospect of a second Rights Issue that could result in the Foundation being owed further monies, with no explanation of why we were excluded by the Group from the first.  

In present circumstances, this money would provide a crucial lifeline for the Foundation and the charities that depend on it until we can reach a settlement with the Group on future funding. 
We have received confirmation from the Group that we will be included in their current rights issue. While we are delighted about this, it makes it even more bemusing that they have failed to comment on our lack of inclusion in the previous rights issue.
Let us be clear: any monies we receive from the Rights Issues are not a ‘donation’ to the Foundation or some act of generosity, they are ours by right of our shareholding. We cannot believe that the Group would be allowed to withhold information – and money – from other shareholders in the way they are doing to the Foundation around their previous Rights Issue.
Future of Lloyds Banking Group: John Swinney on Monday morning issued a statement regarding the future of the Banking Group. In it, he says:

“These possible developments regarding Lloyds also provide potential for the issue of the Lloyds TSB Foundation to be addressed, and we believe it is important that this opportunity is taken advantage of.”

We are grateful that, in the midst of such pressing matters, he remembered the Foundation’s situation. The other political parties have been similarly supportive. Meetings and conversations with Iain Gray, Tavish Scott and Murdo Fraser have been extremely useful and are still ongoing.

It is worth emphasising that Foundation’s covenant is held with Lloyds Banking Group and not with individual subsidiary companies.  Therefore our covenant remains intact despite the sale of individual Group companies, including Lloyds TSB Scotland. 

However, it is now increasingly clear that the suggestion of a smaller slice of a bigger pie – the way the Group has explained its rationale for halving our income in future – is now completely discredited. We hope that yesterday’s announcement by the Banking Group, that it is to sell off significant parts of its business, will help move discussions away from a focus on a reduction in the percentage of pre-tax profits the Foundation receives. There can now be no doubt that this could, in fact, lead to an overall decrease in our income.  As the Banking Group has said this is not its aim we look forward to discussing an alternative approach.

The Covenant: There is still confusion – and misinformation – around our covenant that I would like to clear up, especially the Group’s erroneous use of “donor” to justify why they believe they are entitled to have a say in where we disburse our monies. This word suggests they have been willing benefactors or patrons to date; the reality is that they have simply been honouring a legal obligation that predates the involvement of Lloyds.  
In 1985, the management of the Trustees Savings Bank wanted to float the bank on the stock market but the bank’s customers, who were effectively its owners, objected and the issue was taken to the House of Lords.  It ruled that the customers were indeed the owners but that calculating how individuals should be compensated for their loss of status was too complex. The TSB was given the go-ahead to become a plc but only provided it established four foundations throughout the UK (Scotland, England & Wales, Northern Ireland, Channel Islands) in recognition of its debt to communities: approximately £1bn of funds were also handed over to the bank.

Each of the foundations was endowed with limited voting shares and Lloyds TSB Foundation for Scotland has 15.36m. In lieu of receiving a dividend, a deed of covenant was established for each Foundation and enshrined in an Act of Parliament that committed the bank to contribute 1% of its pre-tax profits averaged over a three-year period.  This was very purposefully set as a percentage, with no upper limit being placed on the amount the Foundations should receive.  

The covenant was set up with the intention that it would run in perpetuity and can only be broken in two ways:

1. If the Banking Group become minority shareholders in the organisation, for example if they are taken over by another company or if the Government was to take a majority stake, this would result in one year’s notice being served on the covenant.

2. If the Banking Group chooses to terminate the covenant, in which case there is a nine year notice period.  This exceptionally long notice period was set up as the covenant was such a significant undertaking by the Banking Group that it was not envisaged that it would be given up lightly.

This explains why the covenant is still in force after almost 25 years and why the Foundation remains entitled to a share of 1% of the pre-tax profits of Lloyds Banking Group today.  This right has not been affected by the bank’s varying structures, including the 1995 acquisition of Lloyds Bank by TSB Group and following the creation of the Lloyds Banking Group, after the acquisition of HBoS. It also remains in place with Lloyds Banking Group today as they sell off assets. 
Petitions: SCVO has set up a petition on the No10 Downing Street website, with over 1700 signatures, urging the Prime Minister to intervene to save the Foundation in Scotland in its current form. Our thanks to them for raising this on a national stage.

A similar petition should be up on the Scottish Parliament website soon.
I shall keep you informed regarding the outcome of the meeting with the Banking Group. In the meantime, if you need any further information, please contact us and we will be delighted to help.
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